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New Developments

Published as a service to clients and friends of The Kullman Firm, this newsletter discusses recent labor relations laws, regu-
lations, policies, practices, and employment cases particularly applicable to the labor and employment arena.

On January 28, 2008, President Bush signed into law the first-ever
amendments to the Family and Medical Leave Act ("FMLA").  The amend-
ments, enacted as part of the National Defense Authorization Act of 2008,
created two new forms of FMLA leave:  "Military Caregiver Leave" and
"Qualified Exigency Leave."  On November 17, 2008, the Department of Labor
("DOL") issued its final rule to implement these amendments and to update
the existing FMLA regulations.  

The regulations not only address the two new forms of leave but also
address employer and employee concerns that have arisen since the first reg-
ulations were issued.  Although some of the new regulations effect significant
changes in how the FMLA is administered, many are simply clarifications of
the prior regulations or responses to court opinions.  The revised regulations
go into effect on January 16, 2009, and selected highlights from the regula-
tions are addressed below.

Military Caregiver Leave

Pursuant to the amendments to the FMLA, covered employers are
required to provide eligible employees with up to 26 workweeks of leave dur-
ing a single 12-month period to care for a servicemember who has a serious
injury or illness incurred in the line of active duty.  Unlike other FMLA-qualify-
ing leave that allows the employer to designate the manner in which the 12-
month period is calculated, the 12-month period for Military Caregiver Leave
runs from the first day leave commences.  Military Caregiver Leave also differs
from other FMLA-qualifying leave in that it expands the family members who
may take such leave.  Employees may take leave to care for an injured ser-
vicemember who is the employee’s spouse, parent, child or relative for whom
the employee is the "next of kin."  The term "next of kin" refers to the service-
member’s nearest blood relative.

MILITARY FAMILY LEAVE AND UPDATES TO THE FAMILY
AND MEDICAL LEAVE ACT REGULATIONS
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Military Caregiver Leave only applies to current members of the Armed Forces, National Guard, or Reserves,
or a member on the temporary disability retired list.  In any 12-month period in which an eligible employee takes
Military Caregiver Leave, the employee is not entitled to more than 26 total workweeks of FMLA leave (Military
Caregiver Leave or otherwise) even if the employee qualifies for other FMLA-qualifying leave.  When leave could
be designated as either Military Caregiver Leave or other FMLA-qualifying leave, an employer must designate the
leave as Military Caregiver Leave.

Qualifying Exigency Leave

Under Qualifying Exigency Leave, employers are required to provide eligible employees up to 12 weeks of
leave due to a "qualifying exigency" arising out of the fact the employee’s spouse, child, or parent has been called
up to active duty.  Qualifying exigencies include:  1) short-notice deployment, defined as a call/order to active
duty seven days or less prior to the date of deployment (limited to seven calendar days of leave beginning on the
date the military member is notified of deployment); 2) military events and activities related to a call to active
duty; 3) childcare and school activities (e.g., to arrange for alternative childcare, to provide childcare on urgent
or immediate need basis; to enroll a child in a new school or day care; to attend meetings with a child’s school
or day care staff); 4) to make or update financial and legal arrangements; 5) counseling; 6) rest and recupera-
tion (limited to five days per leave, up to 12 weeks in a 12-month period, to spend with a military member on
short-term leave); 7) post-deployment activities, defined as up to 90 days following termination of active duty sta-
tus; and 8) additional activities which must be agreed to by both the employer and employee.  The manner in
which the 12-month period is calculated can be designated by the employer just as with other FMLA-qualifying
leave.  

This provision does not apply to military members who are in the Regular Armed Forces or to any retired
member of a state Reserve or National Guard unit.  Qualified Exigency Leave only applies to retired military mem-
bers of the Regular Armed Forces, Retired Reserve, Ready Reserve, Select Reserve, Individual Ready Reserve,
or the National Guard.  

CChhaannggeess  ttoo  EExxiissttiinngg  FFMMLLAA RReegguullaattiioonnss

AA.. EEmmppllooyyeeee  EElliiggiibbiilliittyy

The new regulations clarify that the 12-month employment prerequisite need not be consecutive and that
an employer must count up to a seven-year break in service in determining whether the employee has been
employed for at least 12 months.  An employer may have to count beyond a seven-year break in service in limit-
ed circumstances.  

Additionally, an employee who is not eligible for FMLA leave at the start of his/her need for leave (i.e., an
employee who takes leave from work after only 11 months of employment) can become eligible for FMLA leave
while out as long as certain requirements are met.  At the point the employee meets the 12-month requirement,
the employee is entitled to 12 weeks of leave and the prior non-FMLA leave cannot be counted against the 12
weeks.  To be eligible, the employee must remain on the employer’s payroll and be receiving other benefits dur-
ing the non-FMLA leave period.

BB.. SSeerriioouuss  HHeeaalltthh  CCoonnddiittiioonn

Although the definition of serious health condition has been a source of much frustration for employers, the
regulations do not make changes to the basic definition.  The regulations do, however, clarify what constitutes
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"continuing treatment."  To satisfy the continuing treatment requirement, an employee:  1) must receive treat-
ment two times within 30 days of the first day of incapacity, unless extenuating circumstances exist; and 2) must
see a health care provider in person within seven days of the first day of incapacity.  Extenuating circumstances
exist if a health care provider determines that a second in-person visit is needed within the 30-day period, but
the health care provider does not have any available appointments during that time period.  Employers should
be cautious when making employment decisions regarding an employee’s absence prior to the expiration of the
30-day period and should be cognizant of possible extenuating circumstances that might extend the 30-day
period.

CC.. LLeeaavvee  ffoorr  PPrreeggnnaannccyy  aanndd  AAddooppttiioonn

The regulations make several clarifications with regard to pregnancy and provide a new definition for adop-
tion.  First, the regulations clarify that an expectant mother may take FMLA leave before the birth of her child
for prenatal care or if her condition makes her unable to work.  Second, a husband may take FMLA leave to care
for his expectant spouse if she is incapacitated.  Third, the regulations clarify that only a spouse may receive
FMLA leave to care for a pregnant woman; thus, a boyfriend, fiancé, or even the father of the child are not eli-
gible to take such leave.  Lastly, adoption is redefined to mean the legal and permanent assumption of respon-
sibility for the raising of a child as one’s own and eligibility for FMLA leave is determined without regard to the
source of the adopted child (e.g., whether from a licensed placement agency or otherwise).  

DD.. CCaarriinngg  ffoorr  aa  FFaammiillyy  MMeemmbbeerr

The regulations clarify that an employee seeking leave to care for a family member does not have to be the
only individual available to care for the covered family member.  

EE.. DDeeffiinniittiioonn  ooff  HHeeaalltthh  CCaarree  PPrroovviiddeerr

The revised regulations add physician assistants to the list of recognized health care providers and elimi-
nate the requirement that they operate "without supervision by a doctor or other health care provider."

FF.. CCoommppuuttiinngg  FFMMLLAA  LLeeaavvee  DDuurriinngg  aa  HHoolliiddaayy  WWeeeekk

If an employee is taking a full week of FMLA leave during a week containing a holiday, the employee will have
the holiday counted against his or her FMLA allotment.  In contrast, if an employee is taking less than a full week
of leave during a week containing a holiday, the holiday cannot be counted against the employee’s FMLA allot-
ment unless the employee was otherwise scheduled and expected to work the holiday.

GG.. IInntteerrmmiitttteenntt  oorr  RReedduucceedd  LLeeaavvee

Prior to the revisions to the regulations, employees only had to "attempt" to schedule intermittent leave in a
manner that would not unduly disrupt an employer’s operations.  The revised regulations now require an
employee to make a "reasonable effort" to schedule leave in a non-disruptive manner.

The regulations also clarify that an employer must account for leave using increments no greater than the
shortest period of time the employer uses to account for other forms of leave, provided that it is not greater than
one hour.  Previously, the time period was tied to an employer’s payroll system.
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HH.. SSuubbssttiittuuttiioonn  ooff  PPaaiidd  LLeeaavvee

Under the revised regulations, an employee who elects to take paid leave must now follow the employer’s
paid leave policies with respect to use of that leave.  This change in the substitution of paid leave must be com-
municated to employees when satisfying an employer’s notice requirements.  Additionally, an employer may now
require employees to comply with FMLA standards even if they are more stringent than the employer’s own pro-
cedural requirements for taking paid leave.

II.. PPeerrffeecctt  AAtttteennddaannccee//PPrroodduuccttiioonn  BBoonnuusseess

Employers are now allowed to exclude an employee who has not achieved a specific goal for which a bonus
is paid if the failure to achieve the goal is due to an employee’s use of FMLA leave, provided that employees tak-
ing non-FMLA leave are treated the same.  The revised regulation does not prohibit employers from prorating
such bonuses or awards if they so choose.

JJ.. LLiigghhtt  DDuuttyy

Many employers offer light duty programs to employees suffering from work-related injuries.  In response to
the fact employees who refuse light duty often are denied worker’s compensation benefits and to address con-
flicting court decisions, the regulations clarify that:  1) light duty is not counted against an employee’s FMLA enti-
tlement; 2) the right to restoration is held in abeyance while an employee is on light duty up to the end of the
applicable 12-month period; and 3) acceptance of light duty does not waive an employee’s prospective rights
(including the right to reinstatement in the same/equivalent position).

KK.. WWaaiivveerr  ooff  RRiigghhttss

The regulations clarify that an employee may voluntarily settle or release FMLA claims based on past employ-
er conduct without first obtaining Department of Labor or court approval for such settlement or release.  

LL.. EEmmppllooyyeerr  NNoottiiccee  RReeqquuiirreemmeennttss

Under the revised regulations, there are now three employer notices:  1) a new FMLA poster; 2) a new Notice
of Eligibility and Rights and Responsibilities form; and 3) a new form called a Designation Notice form.  

Additionally, with regard to notice, an employer now has up to five business days (absent extenuating cir-
cumstances) after an employee requests FMLA leave, or after the employer acquires knowledge an employee’s
leave may be FMLA qualifying, to provide an employee with an eligibility notice.  If the employee is not eligible for
FMLA leave, the employer has to provide at least one reason why the employee is not eligible.  

An employer also has five business days to provide the employee with a notice stating whether the leave is
FMLA qualifying or additional information is needed to make such a determination.  If more information is need-
ed, an employer must specify the additional information it requires.  The designation form must also include,
among other things, a statement that the employer requires the substitution of paid leave if such is the practice,
a notification that the employee may request the amount of FMLA leave that will be counted against the FMLA
entitlement, and, if the employer requires a fitness-for-duty certification, a statement that the employee must
provide the certification upon return from leave.  If a fitness-for-duty certification is required, a list of the employ-
ee’s essential job functions must be provided to the physician responsible for completing the certification.
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Failure to comply with the notice requirements can result in an employer being held liable for compensa-
tion, benefits, or other monetary losses sustained as a direct result of the failure.  An employee may also be
entitled to equitable relief including employment, reinstatement, and other relief.

MM.. DDeessiiggnnaattiioonn  ooff  LLeeaavvee

An employer may retroactively designate leave as FMLA qualifying unless the employee is able to demon-
strate harm or injury from the employer’s failure to designate the leave timely.

NN.. EEmmppllooyyeeee  NNoottiiccee  RReeqquuiirreemmeennttss

When the need for leave is not foreseeable, an employee must give notice as soon as practicable under the
facts and circumstances.  For such leave, an employee now may be required to provide written notice of the
need for leave, to notify a specific individual of the need for leave, or to comply with an employer’s other usual
and customary notice and procedural requirements.  Failure to comply with an employer’s leave procedures can
be grounds for delaying or denying an employee’s request for FMLA-qualifying leave.

OO.. MMeeddiiccaall  CCeerrttiiffiiccaattiioonn

An employer may require an employee to provide information about a health care provider’s specialization,
the employee’s or family member’s diagnosis, certification from a health care provider that intermittent or
reduced leave is medically necessary, and a statement describing which essential job functions an employee
cannot perform.  

If an employee provides an incomplete or insufficient medical certification form, the employer must advise
the employee in writing as to what additional information is needed and give the employee at least seven cal-
endar days to complete and return the form.  

An employer is allowed to consider information received pursuant to worker’s compensation and Americans
with Disabilities Act requests and procedures.  

PP.. CCllaarriiffiiccaattiioonn  aanndd  AAuutthheennttiiccaattiioonn  ooff  CCeerrttiiffiiccaattiioonnss

An employer may now contact an employee’s health care provider for purposes of authenticating informa-
tion provided on a medical certification form.  "Authentication" means providing the health care provider with a
copy of the certification and requesting verification that the information contained on the certification form was
completed and/or authorized by the health care provider who signed the document.  The regulation specifies
that only an employer’s health care provider, leave administrator, HR professional, or management official can
contact an employee’s health care provider on behalf of the employer.  Such contact may not be made by an
employee’s direct supervisor.

An employer may directly contact an employee’s health care provider for purposes of clarifying information
provided on the medical certification form.  "Clarification" means contacting the health care provider to under-
stand the handwriting on the medical certification or to understand the meaning of a response.  The employee
must authorize such contact first but failure of the employee to authorize the contact or to otherwise clarify
information will allow an employer to deny FMLA leave.  The same restrictions listed above with regard to the
individuals that may contact an employee’s health care provider apply in this instance as well.
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Whether contact is made for authentication or clarification, employers may not ask for additional informa-
tion beyond that required by the certification form and HIPAA requirements must be satisfied when individually-
identifiable health information of an employee is shared with an employer by a HIPAA-covered health care
provider.

EEmmppllooyyeerr  FFMMLLAA  PPoolliicciieess

As noted in the beginning, the regulations are effective January 16, 2009.  TThhee  MMiilliittaarryy  CCaarreeggiivveerr  LLeeaavvee
aanndd  QQuuaalliiffiieedd  EExxiiggeennccyy  LLeeaavvee  rreegguullaattiioonnss,,  aass  wweellll  aass  tthhee  nnuummeerroouuss  rreevviissiioonnss  ttoo  tthhee  pprriioorr  FFMMLLAA  rreegguullaattiioonnss,,  wwiillll
rreeqquuiirree  eemmppllooyyeerrss  ttoo  uuppddaattee  tthheeiirr  FFMMLLAA  ppoolliicciieess  aanndd  pprraaccttiicceess..  

If you have any questions with respect to these new FMLA developments and the required changes to
employer FMLA policies, please contact the Kullman Firm attorney with whom you regularly work.  

A Trusted Resource in Labor and Employment Law.

1600 Energy Centre, 1100 Poydras Street  /  New Orleans, LA 70163  /  504.524.4162

Suite A, 4605 Bluebonnet Boulevard  /  Baton Rouge, LA 70809  /  225.906.4250

Suite 340, 600 University Park Place  /  Birmingham, AL 35209  /  205.871.5858

Suite 704, Court Square Towers, 200 6th Street North  /  Columbus, MS 39701  /  662.244.8824

Suite 120, 1640 Lelia Drive  /  Jackson, MS 39216  /  601.366.2990

1100 Riverview Plaza, 63 S. Royal Street  /  Mobile, AL 36602  /  251.432.1811

Visit us online at www.kullmanlaw.com

This publication is provided by The Kullman Firm as a service to clients and friends of the Firm.
The information contained in this publication should not be construed as legal advice.  
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