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HAPPY HOLIDAY S

From all of usat The Kullman Firm, have a safe and
joyous holiday season and a prosperous new year. We
look forward to working with you during 2005!

New DEVELOPMENTS

Board Rever ses Direction, Requires Consent For Voting Units of
Temporary and Regular Workers

In a decision that reverses four years of precedent regarding
temporary workers, theNational Labor RelationsBoard (NLRB) hasruled
that both the staffing firm and the user employer must consent to a
representation election involving voting unitsthat consist of both jointly
employed temporary and regular workers employed solely by the user
employer. ThedecisionreversestheBoard’ s2000 holdingin M. B. Surgis,
which held that it was permissibleto fashion avoting unit comprised of both
temporary workersjointly employed by supplier and user employersand
regular empl oyeesemployed soldly by the user employer without employer
consent. Infinding that the Surgisdecision was*wrongly decided,” the
Board explained that such avoting unit would constitute amultiemployer
unit that requiresthe consent of both employers. Thenew decisonreverts
to the practice previously announced in NLRB decisionsissuedin 1973
and 1990, before Surgis.

Military Leave Law (USERRA) Does Not Give Reservist Right to
Rest Before Job Return

Ontheevening U.S. Army Reservist Willie Gordon wasreturning

from weekend guard duty, he stopped by his place of employment, a
conveniencedtore, to pick up hisschedule and wasordered by hissupervisor
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NEw DEVELOPMENTS (ConTp.)

towork thelate shift that night. Gordon complied withthedirective, but after completing hisshift and while
driving home, Gordon lost consciousnessand died inan automobileaccident allegedly caused by hisfatigue.
Hissurviving family membersbrought suit againgt hisemployer under USERRA, daimingthat theAct required
theemployer to provide Gordon with an eight-hour rest period between returning from guard duty and
reporting towork and that thefailureto providetherest period and the demand that hework or befired was
an adverse employment action under USERRA. Theestateargued that theprovisonintheAct requiringa
returning reservist to notify hisemployer of hisintent to returntowork “ not later than the beginning of thefirst
full regularly scheduled period on thefirst full calendar day following completion of the period of serviceand
theexpiration of eight hoursafter aperiod of alowingfor the safetrangportation of the person fromthe place
of that serviceto the person’sresidence. . .” created thisright to an eight-hour rest period. The court
rejected thisargument, holding that thereisno“right torest” and no “ affirmative duty” onthe part of an
employer to prevent the employeefrom returning to work lessthan elght hoursupon hisreturn from service.
At most, according to the court, the“ eight-hour” languageis merely the outer limit imposed on areturning
reservist to notify hisemployer of the intention to return to work. The court viewed USERRA asan
ingppropriate vehiclefor addressing the deceased empl oyee’ s possibletort claimsagainst the company. In
sum, USERRA protectsemployment rights, and thewrongful desth alegationsdid not implicate Gordon’s
employmentrights.

You Mean | Haveto Speak to My Coworker ?

Not including the dreaded spam, the volume of e-mail messagesin the United Stateshastripled
sincejust 1999to 11.9 billion per day. Intheworkplace, many employeesmay be seen busily tapping out
el ectronic messages to coworkers seated 10 feet away, with answersbeing received dayslater. Some
companies have had enough and are taking dramatic action to encourage face-to-face contact among
employees. U.S. Cdlular hasbanned the sending of most e-mailson Fridaysthrough theend of theyear and
may extend that ban. The marketing division of Veritas Software has al so banned e-mails between same-
siteemployeeson Fridays. Theresult so far—gasp!—hasbeen an upswing inin-person conversation and
collaboration.

ALifesavingAddition toYour Workplace?

Looking for that specia holiday stocking stuffer for your office? Why not try an “ automated external
defibrillator (AED)!” Onecompany a one-M edtronic—has sold such AEDsto approximately half of the
Fortune 500 companies and 63 of the Fortune 100 businesses. AEDs are small, lightweight pieces of
equipment that are capabl e of both measuring anindividua’s heart rhythm and shocking astopped heart
back into beating. Some expertssay that 100,000 livescould be saved annually if the use of defibrillators
wasmorewidespread. All 50 states have passed someform of legidation encouraging theuseof defibrillators,
and someareevenrequiring their ingtallation in public schoolsand hedth clubs.



FMLA DEVELOPMENTS

Employee’'s Fleeing The Sateto “ Get Her Life Back Together” Constitutes Notice of Need for
FMLA Leave

Talk about an employee—-and employer—with problems. Anchorage, Alaska, policeofficer Theresa
Gregg suffersacar accident while pregnant with the child of afellow employee. Gregg’sthen-husband
threatensher boyfriend and places her in what she describesasa*hostage” environment, whereupon she
fleesAlaskafor Floridato “work thingsout” and spend some quality timewith her mother. Sound likean
FMLA-quaifying absencetoyou? It didn’'t to theemployer, but it did to theAlaska Supreme Court. Gregg
contacted her employer from out of state and asked to be placed on unpaid leave to “ get her life back
together,” and later was diagnosed with post-traumatic stressdisorder. The court noted that the employer
wasaware of Gregg'scar accident, pregnancy, and alleged spousal abuse and held “when an employeeis
actualy incapacitated by ilIness, thefailureto get acorrect [ current] diagnosiscannot disquaify theemployee
fromtheAct'sprotection. ... Toholdthat adoctor must agree, contemporaneoudy and at al times, that the
employeeisunableto work, placesaburden onthe employeethat wefind nowhereinthe plain text of the
Act....” Webet alot of employersthink otherwise.

Lack of FMLA Eligibility PrecludesFM L A Retaliation Claim

Employeesarenct digiblefor leaveunder FMLA if their employer hasfewer than 50 employeesin
a75-mileradiusof theworksite. Inthiscasefrom Michigan, an employer demoted and terminated an
employee after the empl oyee claimed that she sought medical leave under the FMLA in good faith despite
not being digiblefor FMLA leave dueto thefact that theemployer had fewer than 50workers. Shealleged
that eventhough shewasnot eigiblefor FMLA leave, shecould bringan FMLA retdiation claim against her
former employer. Insupport of her argument, the employee cited statutory language that she suggested
would protect nondligible employeesfromtermination. Thecourt rejected her argumentsonthebasisthat as
anindigibleemployeeinthefirst place, she could not have been “exercising aright” provided under the
FMLA.

LABOR NOTES

HospitalsUnlawfully Refused to HireNurses Sriking at Other Hospitals

Seven Minnesotahospita sviolated theNationa Labor RelationsAct by refusing to consider or hire
for temporary employment nurseswho wereon strike against two other hospitalsinthearea, theNLRB has
ruled. TheBoard upheld an administrativelaw judge’sdecisionin holding that the hospitalsdid not havea
“legitimateand substantia businessjudtification” for refusing to consider for hireanumber of nurseswho had
engaged inadtrikeat two other hospitals. Dueto nursing shortagesinthe Minnegpolis-St. Paul area, itisnot
unusua for hospitalsto augment their nursing staff by hiring temporary nurseson aday-to-day basis. Many
nurses who work on atemporary basis at one hospital have full-time jobs at other area hospitals. The
hospitalsadmitted that they refused to hire the striking nurses but contended that they did so asameans of
achieving coordinated bargai ning objectiveswith other hospitalsinthearea. However, the hospital sthat
refused to hire striking nurseswere not engaged in bargaining at thetime. TheBoard rejected thisexplanation
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LABOR NOTES (Contp.)

and found that therefusal to hirethe striking nurses* wasto influence the outcome of the ongoing dispute’
between the union and the other hospitals where the strike took place. The Board emphasized that its
holdinginthiscasewaslimitedinnature: “ Today, wehold only that employerswho, liketherespondents, are
not involvedin collective bargaining may not violatethe Section 7 rightsof individualswho areengagedina
drikeagainst another employer who isengaged in collective bargaining, wherethe substantia and legitimate
interest asserted isaninterest inthetermsand conditionsagreed to by the other employer. To hold otherwise
would endorse the expansion of |abor disputes and the accompanying use of economic weaponsin an
unprecedented manner.”

Union Victory Overturned DuetoAltered SampleBallots

TheNLRB hasoverturned avictory inarepresentation e ection by the Service Employeesinternationd
Union (SEIU) because at | east nine employeesreceived acopy of the printed Spanish-language sample
ballotinthemail that waspart of an official NLRB notice posted intheworkplacewith ahandwritten“X” in
the“yes’ box and awritten satement in Spanish encouraging employeestovotein favor of union representation.
The SEIU wonthee ection, whichinvolved housekeeping workersat aCaliforniahotel, by amargin of only
threevotes. The Board found that the handwritten markingson the samplebalotswerenot clearly attributable
to theunion, and therefore, the ball ots had the tendency to midead employeesinto believing that the NLRB
favored theunionintheeection. TheBoard ordered anew election based onitsfindings.

Wor k RulesProhibiting Profane L anguage and Har assment Do Not Violate Federal Labor Law
TheNLRB hasheld that an employer’ swork rulesthat prohibit “ abusive and profane language,”
“verbal, mental and physical abuse,” and harassment werelawful rulesdesigned to maintain order inthe
workplace and did not prohibit employeesfrom exercising their Section 7 rightsunder the National Labor
ReationsAct. The Board found that the ruleswerenot unlawful on their face becausethey did not explicitly
or implicitly prohibit employeesfrom engaging in concerted activity, and the mere maintenance of rulesof the
typeat issuein this case were not unlawful because employeeswould not be “reasonably chilled” from
exercising their Section 7 rights. “ Thereisno evidencethat the challenged rules have been applied to
protected activity or that the respondent adopted the rulesin responseto protected activity. Rather ... the
rulesservelegitimate businesspurposes. they aredesigned to maintain order intheworkplaceand to protect
therespondent from liability by prohibiting conduct that, if permitted, could resultin suchliability.”

New Union Failsto Deliver For Pizza Delivery Drivers

A new unionformedwiththegod of organizing pizzaddivery driversacrossthe country hasstumbled
out of the starting gate by losing itsfirst two representation elections. TheAssociation of PizzaDelivery
Drivers(APDD) wasformed four yearsago by pizzadelivery driverswho met in an Internet chat roomto
discusswaysto changetheir working conditions. After requestsfor assstancefromthe United Steelworkers



LLABOR NOTES (Contp.)

wereturned down, theindividua sformed their own union. TheAPDD'sfirst two ections-onein Ohioand
onein Nebraska—both took placein November. The unionwasunsuccessful in both elections. Whileno
other el ections have been schedul ed at thistime, nearly 700 driversin 46 states representing every major
pizzachain havejoined theunion. Theorganizationisbeing funded entirely through contributionsrather than
duesat thistime.

DiscriMINATION NOTES

Sdf-Avowed “ Confeder ate Southern American” L osesNational Origin and ReligiousDiscrimination
Case

In Pennsylvania, asecurity guard attempted to sateadamfor nationd originand rdigiousdiscrimination
after being fired for refusing to remove or cover stickerson hislunch box and pickup truck that depicted the
Confederateflag. The stickersstated “ The South Was Right” and “ Heritage not Hate.” The company
requested that the empl oyee remove or cover the stickersin accordance with the company’ szero tolerance
divergty initiative pertaining to symbol sthat offend other employees. Theemployeerefused and wastheresfter
terminated. In hislawsuit, he claimed that being a“ Confederate Southern American” constituted avalid
“nationa origin” under TitleV1l, the Confederate flag wasa Christian symbol, and hisdisplay of theflagwas
protected religiousexpression. Based on the complaint, thefederal court rejected the notion that the display
was protected under the cloak of nationa origin and religiousexpress on becausethe employee admitted that
he displayed the stickers not because of national origin or religion, but because hewasproud of his* heritage”
and passi onate about sharing it with others. According to thecourt, had hesmply covered theimagesup, he
would haveremai ned employed asaConfederate Southern Christian American. Inaconcurring opinion, the
court a so rejected the notion that former regiona or political groupswithinthe United States can serveasthe
basisfor avaid nationa origin classfication.

Equal Opportunity Harasser DefenselsAliveand Well

Inasurprisingly moderate opinion from the Caiforniacourt system, aformer Intel Corporation attorney
of Chinese descent lost hisbid to proveracediscrimination in astate court proceeding. Theemployeeclaimed
that hewastreated in an abusive manner, disciplined, and ultimately discharged because heisChinese. The
employeereceived apoor performance eva uation and claimed that the manager was abrasivetowardshimfrom
the start, yelled at him, ignored him, referred to him as*you people,” and treated him far worse than other
subordinates. Inaffirming alower court’sdismissal of the case, the CdiforniaAppellate Court found that the
treatment wasmere hogtility and the evidence showed only that the manager terminated him because shedid not
like him, rather than racial motivation. According to the court, apersonal grudge can serve asalegitimate
nondiscriminatory reason for termination. Additionally, the court found the“you people” remark to betoo
ambiguousto support hiscaseand found-alatheold“Vince Lombardi” theory—that the manager treated almost
everyonein an abusive manner, and whether shetreated thisemployeeworst of al did not changethe outcome
of thecourt’'sanadysis.



ERISA NoTES

Please, Please FireMe: Court FindsNo Breach of ERISA Fiduciary Dutiesin Not Ter minating
Employees

A federal district court in Mississippi hasruled that Chevron did not breachitsfiduciary dutiesin
deciding not to terminate 26 empl oyeeswho, had they been involuntarily discharged, would have been
eligiblefor enhanced retirement benefits. Theenhanced benefit plan had been adopted in anticipation of a
reductioninforce (RIF), but theplaintiffswerenot included intheRIF. Thenamed plaintiff inthesuit, Joseph
Ferrer, later voluntarily retired but sued Chevron, claiming the company violated itsERI SA fiduciary dutiesin
not affording him the enhanced benefitsthat woul d haveflowed from being terminated. Thecourt disagreed,
findingthat “ Chevronwasfreeto exerciseitsdiscretionin making employment decisonsreaedtoitsproposed
reductioninforce.” The court added that even had there been evidence of some misrepresentation by
Chevronto Ferrer regarding whether he would be discharged, such evidencewould beirrelevant since
Ferrer “had nolegd right toing st that Chevron select himfor involuntary termination.”

KuLLmaN KLIPS

e  “Arnie'sarmy” may begrowing: Inasomewhat surprisingmove, California
citizensvoted to overturn alaw signed in the waning days of the Gray Davis
administration whichwould haverequired employersto provide hedth insurance
for their employees.

e A Congressional appropriationsbill approvedinlate November will provide
20,000 exemptions to the already reached annual cap of H-1B visas. The
exemptionswill be available only for foreign doctorate and master’s degree
candidatesaready enrolledin U.S. colleges.

e OSHAAdministrator John Henshaw announced that hisagency had issued 3%
more“serious’ violation citationsto employersin fiscal year 2004, and 14%
more“willful” violaion citations, in spiteof conducting fewer auditsthaninfisca
year 2003. Thistrend may beattributableto OSHA's" site-specific targeting”
for auditsof workplaceswiththehighestillnessandinjury rates.




